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Part I. Results of Ukrainian PPP Legislation Gap Analysis versus UNECE
People-first PPPs Model: Guiding Principles for People-first PPPs, PfPPPs
Evaluation Methodology \PIERS

YactuHa 1. ligcymkmn npoBegeHoOro aHanisy nporaamH 3aKOHOA4aBCTBA YKpPaAiHU
Npo AeprKaBHO-NpuBaTHe napTHepcTBo BiAHOCHO mogeni EEK OOH «AlMM Ha
KOPUCTb ntoaen», 3okpema metogonorii MIPC

Part Il |dentification and preparation of the People-first PPP Projects in
Ukraine: Recommendations and next steps PPPs

YactuHa 2. lpeHTudikauia ta niarotoska npoektis Al Ha KopucTb ntoaen B
YKpaiHi: OCHOBHI peKomeHAaaLil Ta HAaCTYMHi KPOKU
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YactmHa |. NMiacymKkn npoBeaneHoOro aHanisy
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AepXXaBHO-NPUBATHE MNAPTHEPCTBO BiAHOCHO
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The Gap Analysis covers mainly PPP Law of Ukraine, Concession Law of AHani3 nporasvH 3aKOHO4ABCTBA BK/AIOYAE aHA/1i3 OCHOBHUX 3aKOHIB
Ukraine, as well as main secondary legislation on PPPs and concessions YKpaiHnu (Mpo AMNMN Ta Npo KoHuecito) Ta Nig3aKOHHUX HOPMATUBHO-
(excluding the draft legislation) and is structured into: NPaBOBUX aKTiB Ta BKAIOYAE:
> General/Basic Gaps and Recommendations applicable to all five > 3aranbHi NporaanMHMN Ta peKoMeHAaL,il WoAo iX YCYHEHHS, W0
outcomes\cross-cutting several outcomes and 3aCTOCOBYIOTbCA A0 BCiX 5 pe3y/bTaTUBHMX NapameTpis
> Gaps identified corresponding to each of the five PfPPP outcomes: MporanuHu Ta peKomeHAaLii 32 OKpeMumMK 5-ma pesynbTaTUBHUMU
1) Access and Equality napamerpamm:
2) Economic effectiveness including fiscal sustainability 1) AocTyn Ta piBHicTb
3) Environmental sustainability and resilience 2) EKoHOMiYHa epeKTUBHICTb, BKAtOUAOUM PiCKaNbHY CTIMKICTb
4) Replicability 3) EKosioriyHa cTanicTb Ta CTiMKicTb BigHOCHO KaTacTpod
5) Stakeholder engagement 4) NMoTeHuian A0 TUPaXXyBaHHA
5) 3any4eHHs cTeiikxonaepis

A total of 25 main gaps are identified applicable to all five or specific lneHTUdiIKOBaHI 25 0CHOBHMX NPOrasivH 3aKOHOA4,ABCTBA TA NPABO3aCTOCOBHOI
PfPPPs outcomes (the gaps in legislation and implementation are introduced Wl U O [Vt Koy fol: T/ EW:1aloJo - Vi b Myl oJo T e u - W AR IR W]
L A T L e (e R S DT e L A TG T | YRpaiHi BiaHOCHO mogeni EEK OOH AMNM Ha KopucTb Atogen Ta po3pobaeHi
identification, selection and implementation of PPP projects process with BiANOBIAHI pekomeHaaLii

UNECE People-First PPP Guiding Principles), and the respective

recommendations delivered
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Evaluation Methodology and Gap Analysis is based on PfPPPs Five Basic Outcomes
(«M'aTn 6a30BMX NapameTpax pe3ynbtatmBHOCTI moaeni AMNM Ha KopucTb ntoaen»)

Homep HasBa yKpaiHcbKolo(nepeknapg, aBTopa) OdiuiiiHa Ha3Ba aHMNINCbKOIO OdiuiiiHa Ha3Ba pociiicbKolo
Mapametpy

JocTtyn Ta piBHICTb Access and equality JocTtyn n paBeHCTBO

EKOHOMIYHa ePEKTUBHICTb BKOYHO 3 Economic effectiveness including fiscal JKoHOMMYecKasn

dicKkanbHOLO cTanicTio sustainability adpdeKTMBHOCTb U PMHaHcOBaA
YCTOMYMBOCTb

EKkonoriyHa cTanictb Ta CTiMKicTb BigHOCHO Environmental  sustainability  and 3Konoruyeckaa ycTonMumMBOCTb

KaTacTpod resilience 7 noTeHuman
npPoOTUBOAENCTBUA

MoTeHujian Ao TuparkyBaHHA Replicability TupaxxmpyemocTtb

3any4yeHHA CTeMKxonaepis Stakeholder engagement Bsanmopeincreune C

3aMHTEPECOBaHHbIMM
CTOpOHamMu




Part I.

YactuHa 1. Migcymkm nposeaeHoro aHanisy nporajamH 3aKOHO4aBCTBA
YKpaiHu Npo aeprKaBHO-NpuBaTHe NAapTHEPCTBO BigHOCHO mogeni EEK OOH

Results of Ukrainian PPP Legislation Gap Analysis versus
UNECE People-first PPPs Model

« 4NN Ha Kopuctb ntoaen»

determining the compliance of "the
project objectives with the
priorities of state policy and the
Sustainable Development Goals of
Ukraine for the period up to 2030,
defined by the Decree of the
President of Ukraine of September
30, 2019 Ne 722;

Lack of institutional capacity and
methodology to align the PPP
project with SDGs and PfPPP model,
especially on local and regional
levels;
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» Absence of unified procedure for » BigcyTHictb Lineii ctanoro po3sutky Ta

npuHuymnis AlMNM Ha KopucTb Anoaemn
cepen OCHOBHUX MPUHLMMIB 34iMCHEHHS
AN Ta KoHUecin. BiacyTHiM nopAaaokK Ta
MEeTOAMKA BM3HAYEHHA BiANOBIAHOCTI
«MeTHn NPoeKTy npioputetTam
AeprKaBHOI NONITUKK Ta Llinawm ctanoro
po3BUTKY YKpaiHu Ha nepioa Ao 2030
POKY, BU3HaYeHUM YKa3om [llpe3ngeHTa
YKpainum Big 30 BepecHA 2019 p. Ne 722
(nani - Uini ctanoro po3sBuTKy)».
BiacyTHicTb IHCTUTYL,iOHaNbHOI
CAPOMOXHOCTI Ta €AWHOI meToaonorii
woao  signosigHocTti npoektis Al
Llinam ctanoro po3suUTKy Ta mogeni AN
Ha KOPUCTb N0aen

For Sustainable Development
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Project Selection Identify Potential Projects H Project’'s Assessment as PPP (no SDG

screening or prioritization)
L, H B

Project Approval Projects Screened (limited socio-economic impact and Business Case Approval for PPP (formalistic
SDG analysis) and Identified as High Priorities SDG reference)

Project Project Planning Design & Tendering (PfPPP N\A) PPP Procurement (PfPPP Conditions are not
Procurement mandatory)
_ L

¥ T

Project Project Implementation (PfPPP N\A)
Implementation

Project Implementation (PfPPP conditions are
not mandatory and not incentivized)

y

Project Infrastructure Management (SDGs are not tracked) -% PPP Operations and Management

C

Operations (SDGs\PfPPP outcomes not tracked)
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IHiuitoBaHHA Ta ouiHKa NpoeKTy Ak AN (LLCP cKpiHiHr
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Biabip noTeHuiMHUX NPOEKTIB . . e
BM6ip NPOEKTY abo meTogonoria npiopuTU3aLii BiacyTHA)
| = N |
/

Morop)keHHA I'lpoele.4 Bi,l:l,i6pa.Hi 3a pesy/bTaTom CKpiHiHTYy Ta ineHTudikoBaHi AK MOroAXeHHs aHanisy ebekTneHoCTI npoekTy A

NPOEKTY npiopuTeTHi (06car ckpiHiHry ctocosHo LICP obmerkeHuit) (bopmanbHa signosiaHicTs LICP)

KoHKvDc/3aKvni Po3pobKa NpoeKTHOT AOKYMEHTaLLT Ta NPOBeAEeHHsA 3aKyniBeb o
yp / Yy (MM Ha KOPUCTb MOAEl He 3aCTOCOBYIOTHCA) KoHKypc ﬂ,l_lrl/KOHLl,eCIl(yM'OBVI AMNMN Ha kopucTb noaen
BNi He € 060B'A3KOBUMMN)

~1L

/ ~ ﬁ

|MI1!IEMeHTaLI,IH Peanisauina npoekty (4NN Ha KOPUCTb NtOAEN He 3aCTOCOBYHOTLCA) H Peanizauis npoekty (ymoswu MM Ha KOPUCTb Nt0AeN He €
060B'A3KOBMMM Ta HE 330XO0UYIOTbHCSA)
L(,
e | A k
Oﬂean,IMHa YnpasniHHa iHppacTpyKTypoto (LLCP He obnikoBytoTbCA) YnpagninHa npoextom AMNM (LCP/pesynbTatueHi
¢a3a napametpu AMNM Ha KOPUCTb Nt0LEN HE MOHITOPATLCA)
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BiacyTHicTb  060B’A3KOBOI NOBHOLIHHOI  OUiHKMK
e Absence of mandatory legal requirements to conduct the full coulanbHOro Bnausy, BNJWBY Ha CTaiMM  PO3BUTOK,
scope of social impactanalysis further to PfPPP and social €KO/OTiYHY  CTIMKICTb Ta CTIMKICTb 10 KaTacTpod B npoueci

impact best practices during PPP project preparation, MiArOTOBKM, aHaNisy edeKTUBHOCTI Ta KOHKypCy Ha BuGip

alongside the analysis of impacts on sustainable development, napTl.-|epa/K0Hu,eci0Hepa, _(U"'OBHO'-'-iHHa OL'-iHKa_ Bnansy Ha
environmental sustainability and resilience to disasters (while ~ A0BKinna (OB/OBHC) saiiicHioeTbea anwe nicna subopy

full environmental impact assessment is carried out only after NapTHepa 3riAHO 3ara/lbHOro €KONIOMNYHOT0 3aKOHOAABCTBA

the selection of a partner in accordance with general ~ T@ 3aKOHOAABCTBA MPO  MicTOByAyBaHHA). BiAcyTHiCTb
environmental and urban planning legislation). Wnpokoi Knacudikauii pusnkis BnAMBY Ha AOBKIANA Y
* Limited list of risks to be identified and managed in view of METOANHHNX PEKOMeHAaUIAX Ta NIA3AROHHNX

PIPPP  Methodology and outcomes leads to gaps in  HOPMaTuBHMX akTax woao AMMN Ta koHuecii npussoanTs
classification and scope of environmental and social impact ~ AC HW3bKOT @PEKTUBHOCTI BUMIPIOBAHHA BN/IMBY NPOEKTIB
risks in bylaws on PPPs and concessions accompanied by non- A Ha poskinna  nepes _YRNIAAEHHAM - AOTOBOPY 3
harmonized approaches to definition, scope and risk mitigation NapTHEPOM, WO MoXe 3BiNbWMTA  PU3MKM  MPOEKTY
measures by the private and public initiators of PPP projectsin ~ 0€00/1MBO y pasi BiACYTHOCTI HOpPMaTMBHOI HeobXiAHOCTI

the feasibility studiesleads to Low efficiency of measuring the ~ 3A4ificHeHHa  OB//OBHMC  sriaHo 3aKOHOAaBCTBA
impact of PPP projects on the environment, especially in case ~ YXPaiHu.  Tlpu  ubomy, couiancHi - Ta  eKonorivHi
of the absence of regulatory requirements for the mandatory 30603'833"”"” He € 060B’A3KOBUMM YMOBaMM NpOBeAEeHHA
EIA in accordance with the legislation of Ukraine KOHLECIHOTO  KOHKYPCY/KOHKYpCYy 3 BU3HAueHHA

» Social and environmental obligations as conditions of PPP PMBATHOTO NAapTHEPa Ta HE € ICTOTHAMM  yMOBaMMU
contract and for conducting a concession tender / PPP tender porosopy npo  [NM/koHuecii; npoektn  ANM,  wo

for determining a private partner and socio-environmental cnpamosaHi  Ha pocarHeHHa LCP  Ta  sianosigaloTb
qualification requirements is not directly mandated by law kputepiam NN Ha kopucTb Ntofen, 30Kpema CnpAMoBaHi
and thus cannot be enforced Ha iHHOBaUii He OTPUMYIOTb NIATPUMKY Y BUINAA;

* Lack of fiscal and non-fiscal incentives for PPP projects aimed dickanbHOro Ta HedickaNbHOTO CTUMY/IIOBAHHA
at achieving SDGs and meeting People-first PPPs criteria, in
particular aimed at innovation and sustainable development
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»  OaHuMm i3 pu3UKiB, AKUIN nignarae igeHTMdIKauil Ta
yNpaBAniHHIO B nNpoueci NigroToBKM Ta peanisauii
npoektie AN € «CouianbHi Ta NONITUYHI PUIMKM,

One of the categories of the risks to be identified 3anepeueHHs ab6o onip 3 6OKY  OCHOBHWX
and managed in the preparation and 3aiHTepecoBaHWX CTOPIH», OfHaK Ha NPaKTULj OLLHKa
implementation of PPP projects is “Social and B MpOUECi 3AIACHEHHA aHanisy edekTUBHOCTI He €
political risks, objections or resistance from key AOCTAaTHLOIO 3 TOYKW 30py 3any4eHHA BCix rpyn

cTenkxonaepis (AK NpaBWMAO, aHani3ylTbCA NuLWe
npAmMi  BUrogoHabyBayi), WO He  [A03BOJAE
3MEHLWYBaTM  PU3MKOBICTb  NpoekTie  AMMN  Ta

stakeholders”, but in practice the evaluation in the
process of performance analysis is not sufficient in

terms Of |nVOIV|ng a“ Stakeh0|der grOUpS (Usua”y BMMipraTM in,VIKaTOpM |_||CP
only “direct beneficiaries” are analyzed), which > Tlpu ubOMy, rPOMajAcCbKicTb no3basneHa npasa Ha
prevents the SDG indicators measurement and hinders OCKapXKeHHs npoLecy KOHKypcy/Bubopy npusatHoro

napTHepa abo KoHLecioHepa HaBiTb Yy BWNAAKy
NopyLeHHA ii NpaB Ha eKONOoriYHy iHGopMaLito, WO
cynepeunto OpxycbKih KoHBeHUii, a ynpaBniHHA
KOHbANIKTaMK Ta anbTepHaATUBHE BMPILLEHHA CNOpiB Ta

risk mitigation
» The public is deprived of the right to appeal
the tender\selection process of concessionaire

or perQfe pdr'rnel’ even in case of violation of KOHd)ﬂiKTHVlX CMTyau'iﬁ’ nos’a3aHunx 3i
its rights to environmental information which is CTEMKXONAEPaMM  He  yperynboBaHO Ha  PiBHI
confrqry to Aarhus convention 3aKOHO4aBCTBa Ta/a6o MeTOANYHUX peKOMeHﬂ,aLl,iﬁ i

mMmaTepianis; AepraBHi  cayxK60BLi He  MaloTb
BiANOBIAHMX HABMYOK A0 YNPABAIHHA PU3NKaMMK,
nos’A3aHMMM 3i CTEMKXONAEPAMM.

» Lack of institutional capacity and methodology
to use alternative methods of dispute resolution
with stakeholders\grievance mechanisms
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CtpaTeriyHi 3miHM A0 3aKoHy YKpaiHu «[lpo
PPP Law of Ukraine (definitions, PfPPPs as Aep»kaBHO-NpuBaTHe NapTHEpPCTBO»
PPP principles, dispute resolution with (Bu3HaueHHa AN Ha KopUCTb ntogen AK oguH
stakeholders, right to environmental i3 OCHOBHMX NPUHUKUNIB, MPaBO Ha €KOJOTiYHY
information, essential conditions of iHbOpMmaLitO, OCHOBHI yMOBW A0roBOpy Mnpo
contracts, monitoring and incentives) AMNM, ayanT Ta MOHITOPUHI, PicKanbHi Ta

HedickanbHi meToan 3aoxodeHHa ana AN Ha

KOPUCTb Ntoaen)
Introduction of the legislative definitions in

the Law on Public-Private Partnership of 3anpoBaaKeHHS €AMHOrO  MOHATIMHOrIO
Ukraine and the Law on Concessions and / anaparty, WO BM3Ha4YUTb Y 3aKOHIi YKpaiHu lpo
or in bylaws that will introduce such AMNM ta Mpo KoHuecin Ta B Nia3aKOHHUX aKTaxX
definitions as "People-first PPP (for the Taki NoHATTA AK « MM Ha KopucTb Aoaein ans
benefit of people) to achieve sustainable AOCATHEHHSA LiIen CTasIoro po3BUTKY», «y4yacTb
development”, “public and other rPOMaACbKOCTI Ta CTEeNKXonaepis»,
stakeholders”, “disaster resilience”, «EKONOriYyHa CTanictb Ta  CTiMKiCTb A0

“potential for replication of PPP projects”,  KaTtacTpod», «noTeHuian [0 TUPaXKyBaHHA
etc npoekTis AMNM» Towo
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» PeKkomeHAayeTbcA nepermAHyTM 3akoHoaascTBo npo MM, aAepaBHYy [A0OMNOMOrY, a TaKOX Oloa)KeTHe Ta
¢dicKanbHe 3aKOHOAABCTBO, MNiA3aKOHHI HOPMATMBHO-MPABOBI aKTM Ta METOAMYHI MaTepianm WoAo
3abe3nevyeHHA MNOKa3HMKIB iCKaNbHOI CTanoCTi Ta 3 PO3WMPEHHAM aHanidy ¢ickanbHOi cTabinbHOCTi Ta
36inblEHHA Nepeniky Ta MexaHiamis ¢pickanbHUX Ta HedicKanbHUX cTUMyAiB gna npoekTis AMM, wo aocaratotb
noKasHukis AN Ha KopucTb Atogen 3a N'aATbMa OCHOBHUMM KPUTEPIAMM | TAKUM YNHOM MatoTb MO3UTUBHUM
BNAMB Ha gocArHeHHA LLICP

» 3aKoH npo KoHuecii, LnsinbHo-npouecyanbHuii KogeKke, Kogekc AAMIHICTPaTUBHOIO CyI0MMHCTBA 3 METOH
3abe3neuyeHHA NpaB rPOMaACbKOCTi Ha AocTyn Ao iHpopmauii 3rigHO 3 MiXKHapoaHUMM 3060B’A3aHHAMM
YKpaiHu, 30Kkpema OpxycbKoto KoHseHuieto Ta ECM1IO0

> BHeceHHA 3MmiH ao [opagky npoBeAeHHA aHanizy edeKTUMBHOCTI 3AiMCHEeHHA AepXaBHO-NPMBATHOrO
NapTHEPCTBA, 3aTBEPAKEHOro noctaHoBot KabiHeTy MiHicTpis YKkpaiHum Big 11 kBiTHA 2011 poKy Ne 384

» MNepernag MeTOAWKM BUABNEHHS PU3MKIB 34IMCHEHHA OEepP*KaBHO-NPMBATHOrNO MApPTHEPCTBA, iX OLHKM Ta
BM3HauyeHHA dopmu ynpasniHHA HUMM (MocTaHoBa KMY Ne 232 Big 16.02.2011)

> 3MmiHM go METOAUYHUX PEKOMEHOALIA wopno 3actocyBaHHA MeTOOMKM  BUABNEHHA PU3MKIB,
3aTBepaKeHnxHakazom MiHicTepcTBa eKOHOMIYHOTO PO3BUTKY i Toprieai YkpaiHu 07.06.2016 Ne 944




